Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1970

Richard Bigler v. George Badger And Lajuana I. Badger And Dale
Howell And Nora Cox Howell, His Wife : Appendix

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machinegenerated OCR, may contain errors.
Recommended Citation
Legal Brief, Bigler v. Badger, No. 12052 (1970).
https://digitalcommons.law.byu.edu/uofu_sc2/5245

This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for
inclusion in Utah Supreme Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For
more information, please contact hunterlawlibrary@byu.edu.

APPENDIX
IN THE DISTRICT COURT OF THE THIRD
JUDICIAL DISTRICT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

RICHARD BIGLER,
vs.

Plaintiff,

GEORGE BADGER and LaJUANA

I. BADGER, his wife

Defendants
DALE HOWELL and NORA COX
HOvVELL, his wife,
Defendants and Intervenors.

I

FINDINGS
OF FACT
and
CONCLUSIONS OF
LAW
Case No.
134741

The above-entitled matter came on regularly
for hearing on January 30, 1964, and was concluded January 31, 1964. Dale Howell and Nora Cox Howell, his
wife, intervenors, hereinafter ref erred to as plaintiffs,
were represented by A. "\V. Sandack, and George Badger
and LaJuana I. Badger, his wife, hereinafter referred
to as defendants, were represented by Arthur H. Nielsen,
it appearing that the original plaintiff, Richard Bigler,
hereinafter referred to as Bigler, had heretofore settled
his matter with the defendants Badger. All parties having presented evidence and ttistimony and exhibits, the
matter was argued and submitted, and the court now
being fully advised in the premises makes the following:
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FINDINGS OF FACT
1. That on or about September 8, 1961, plaintiffs
sold to defendants certain real property located at 550
Northmount Way, Salt Lake City and County, State of
Utah, more particularly described as follows:

All of Lot 7, North Hills, Plat "B", according
to the official plat recorded in the Salt Lake
County Recorder's office.
Under the terms of said sale, as set forth in the
earnest money receipt, defendants agreed to pay plaintiffs the sum of $40,000.00 for said real property as follows: $4,000.00 cash, which sum has been paid, and the
assumption of an existing mortgage on said premises
in the sum of $16,000.00, which said existing mortgage
was assumed by defendants; and the assignment and conveyance of a one-half interest in a certain real estate
contract covering the "Sportsmen's Lodge" located in
West Yellowstone, Montana, as security for the payment
of the remaining $20,000.00.
2. Subsequent to the execution of this contract, the
defendants failed to obtain any interest in said Sportsmen's Lodge, West Yellowstone, and on or about N ovember 8, 1961, as substitution for such security, defendants
agreed to assign to plaintiffs an undivided one-half interest in two notes in the total sum of $55,000.00 secured
by a certain alleged mortgage on the Evergreen Gables
Motel in Idaho Falls, Idaho, executed by one Richard
Bigler.
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3. Said promissory notes in the amount of $20,000.00
and $35,000.00 each are made payable to George H. Badger by Richard Bigler and were valueless and not issued
for any consideration. Said notes were obtained by the
defendant Badger from Bigler with the instruction that
the notes were not to be delivered to the plaintiffs or
anyone else, and they were executed by Bigler solely at
the request of defendant Badger to enable defendant
Badger to represent to plaintiffs that defendant Badger
had security to substitute for the remaining unpaid $20,000.00 home obligation to plaintiffs. That all of such
facts were concealed by defendant Badger to the plaintiffs and defendant Badger falsely represented to plaintiffs the opposite of such facts and concealed from plaintiffs the fact that said notes were valueless and without
consideration, and said representations and omissions
were made by defendant with the intent to induce the
plaintiffs, and said representations and omissions were
relied upon by the plaintiffs to their damage in the sum
of $20,000.00.
4. On or about January 24, 1962, Bigler, after obtaining knowledge that said notes were about to be transferred or exchanged, commenced his original action
against defendant Badger seeking to restrain and permanently enjoin the transfer and assignment of said notes.
5. r:rhereaftPr, Bigler agreed to exchange certain
other propf>rties with Howell under an agreement of
February 23, 1962, which agreement Bigler totally failed
to perform and did not have or possess any interest in
any land to base his performance upon.
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6. On or about September 29, 1962, the parties entered into a stipulation whereby Bigler acknowledged
that he was obligated to the plaintiffs in the sum of
$20,000.00 and that in the event said sum was not paid on
or before October 10, 1962, judgment by default could be
entered against him in said amount. Said Bigler wholly
failed to pay said $20,000.00, and at the time of the trial,
plaintiffs had not taken judgment by default against
said Bigler in said amount. Said stipulation dated September 29, 1962, was entered upon the condition that it
would not be binding as between plaintiffs Howell and
defendants Badger so far as plaintiffs Howells' claim
against defendants Badger for balance due under the
home sales contract was concerned, and that plaintiffs
would continue to look to defendants Badger for payment
of said $20,000.00 if said Bigler defaulted on such payment. Said Bigler did default on said payment.
7. Thereafter, on or about May 9, 1963, defendants
Badger and Bigler entered into an agreement wherein
defendant Badger agreed to settle plaintiff Howells'
claim and in the event that said claim could be settled by
defendants Badger with plaintiff Howell for $15,000.00,
defendant Badger and Bigler would offset their claims
against each other, but in the event said claim was settled
by defendant Badger in favor of plaintiffs Howell in excess of $15,000.00, then Badger would be entitled to an
additional credit against Bigler in connection with their
agreement as of May 9, 1963. That Bigler, to secure the
agreement of May 9, 1963, delivered in escrow with attorney Hal Taylor thirty thousand shares of a certain
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stock to guarantee performance of said agreement with
defendants Badger.
8. That the original real estate sales contract provided that defendants Badger on breach pay to plaintiffs
Howell a reasonable attorneys fee; that $2,500.00 is a
reasonable attorneys fee to be awarded plaintiffs
Howells' attorney, A. -w. Sandack.
9. That plaintiffs Howell deeded the real property,
the subject of the September 8, 1961, agreement, to defen-

dant Badgers' nominee, to wit: His sister and brother-inlaw, one Stanley H. Miller and I vie E. Miller, in N ovember, 1961, and thereafter, on Thanksgiving Day, November, 1961, defendants Badger took possession of said
property and have been since said date the equitable and
legal owners of the fee interest therein. Thereafter, defendants Badger placed encumbrances in the form of real
property on mortgages on said property in the amounts
of $25,000.00, $6,875.00 and $6,488.00 respectively on their
equity in said real property.
·10. That the defendants Badger have wholly failed
and refused to pay plaintiffs Howell any part of the $20,000.00 due and owing on the balance of said purchase

pnce.
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From the foregoing Findings of Fact, the Court concludes as a matter of law:
CONCLUSIONS OF LA vV
1. That plaintiffs should have judgment against defendants Badger in the sum of $20,000.00, together with
interest thereon at six percent per annum from the 24th
day of November, 1961, to the date of judgment and
thereafter, at the rate of eight percent until fully paid,
together with the sum of $2,500.00 as a reasonable attorneys fee.
2. That the delivery and assignment of the two
$55,000.00 notes by defendants Badger to plaintiffs
Howell on or about November 8, 1961, was a fraudulent
transaction, said notes having been issued by Bigler to
defendants Badger without consideration and for no
value and upon the express condition that they were to
be disclosed to plaintiffs Howell solely for the purpose
of showing plaintiffs Howell that defendants Badger
had security with which to pay the balance of the $20,000.00 home purchase agreement.
3. That the agreement of February 23, 1962, entered
into between plaintiffs Howell and Bigler and the stipulation entered into between plaintiffs Howell, defendants
Badger and Bigler on September 29, 1962, do not stop
or bar plaintiffs Howell from maintaining this action
against defendants Badger.
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4. The court further concludes that all of the transactions by which defendants Badger attempted to secure
plaintiffs Howell with notes or other collateral for the
balance due under the home purchase price were security
transactions and were not accepted by plaintjffs Howell
as payment of said $20,000.00 under the origjnal earnest
money receipt.
·DATED thjs 24th day of February, 1964.
MAILED a copy of the foregoing to Arthur H. Nielsen, attorney for defendants Badger, Newhouse Building,
Salt Lake City, Utah, this 13th day of February, 1964.
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